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and model of the PM CPMS instru-
ment, serial number of the instrument,
analytical principle of the instrument
(e.g., beta attenuation), span of the in-
struments primary analytical range,
milliamp value equivalent to the in-
strument zero output, technique by
which this zero value was determined,
and the average milliamp signals cor-
responding to each PM compliance test
run.

[66 FR 75362, Dec. 1, 2000, as amended at 76
FR 15771, Mar. 21, 2011; 78 FR 9196, Feb. 7,
2013]

§60.2680 What if I do not use a wet
scrubber, fabric filter, activated
carbon injection, selective noncata-
lytic reduction, an electrostatic pre-
cipitator, or a dry scrubber to com-
ply with the emission limitations?

(a) If you use an air pollution control
device other than a wet scrubber, acti-
vated carbon injection, selective non-
catalytic reduction, fabric filter, an
electrostatic precipitator, or a dry
scrubber or limit emissions in some
other manner, including mass balances,
to comply with the emission limita-
tions under §60.2670, you must petition
the EPA Administrator for specific op-
erating limits to be established during
the initial performance test and con-
tinuously monitored thereafter. You
must submit the petition at least sixty
days before the performance test is
scheduled to begin. Your petition must
include the five items listed in para-
graphs (a)(1) through (5) of this section.

(1) Identification of the specific pa-
rameters you propose to use as addi-
tional operating limits.

(2) A discussion of the relationship
between these parameters and emis-
sions of regulated pollutants, identi-
fying how emissions of regulated pol-
lutants change with changes in these
parameters and how limits on these pa-
rameters will serve to limit emissions
of regulated pollutants.

(3) A discussion of how you will es-
tablish the upper and/or lower values
for these parameters which will estab-
lish the operating limits on these pa-
rameters.

(4) A discussion identifying the meth-
ods you will use to measure and the in-
struments you will use to monitor
these parameters, as well as the rel-
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ative accuracy and precision of these
methods and instruments.

(5) A discussion identifying the fre-
quency and methods for recalibrating
the instruments you will use for moni-
toring these parameters.

(b) [Reserved]

[76 FR 15772, Mar. 21, 2011, as amended at 78
FR 9197, Feb. 7, 2013]

§60.2685 Affirmative defense for viola-
tion of emission standards during
malfunction.

In response to an action to enforce
the standards set forth in paragraph
§60.2670 you may assert an affirmative
defense to a claim for civil penalties
for violations of such standards that
are caused by malfunction, as defined
at 40 CFR 60.2. Appropriate penalties
may be assessed if you fail to meet
your burden of proving all of the re-
quirements in the affirmative defense.
The affirmative defense shall not be
available for claims for injunctive re-
lief.

(a) Assertion of affirmative defense. To
establish the affirmative defense in
any action to enforce such a standard,
you must timely meet the reporting re-
quirements in paragraph (b) of this sec-
tion, and must prove by a preponder-
ance of evidence that:

(1) The violation:

(i) Was caused by a sudden, infre-
quent, and unavoidable failure of air
pollution control equipment, process
equipment, or a process to operate in a
normal or usual manner; and

(ii) Could not have been prevented
through careful planning, proper design
or better operation and maintenance
practices; and

(iii) Did not stem from any activity
or event that could have been foreseen
and avoided, or planned for; and

(iv) Was not part of a recurring pat-
tern indicative of inadequate design,
operation, or maintenance; and

(2) Repairs were made as expedi-
tiously as possible when a violation oc-
curred. Off-shift and overtime labor
were used, to the extent practicable to
make these repairs; and

(3) The frequency, amount and dura-
tion of the violation (including any by-
pass) were minimized to the maximum
extent practicable; and
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